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JUDGMENT

ZAFAR PASHA»CHAUDHRY. J: . This judgment will dispose of
' CrANo.I36/1 of 2002 on behalf of Muhammad As;_lraf son of. Hakim Khan,
, Cr.A.No.1.79/I‘ of 2002 on behalf of Taj Mehmood son of Jhandad and Cr.A.
No.206/1 of 2002-on behalf of Muilammad Arif son of Shahiqchi Khaﬁ, as all the
three arise out of the common judgment dated 29.5.2002, passed by Mian
Muhammad Anwar, Additional Sessidns_ Judge Attock.
2, Brief facts felevant for disposal of these connected appeals. are that
Muhammad Arif, Muhammad Ashraf and Taj Mehrﬁood, appellants were sent up to
), fgce trial before Mlan Muhammad' Anwar, Additional Sessions Judge Attock in case
FIR No.50 dated‘ 19.6.2000 registe@ with Police Sﬁtion Jand district Attock under
section 12 of the Offence of -Zina (Enforcement of Hudood) Ordinance, ‘1979
(hereinaﬁef referred to_as the said Orde) and under séction 377 Pakistan Penal
Code, who,on conclusion of the trial, convicted Taj Mehxﬁood, appellant under
section 12 of the said Ordinance and sentenced to impd§onment for life and to pay a

o

fine of Rs.25,000/- or in default thereof to further undergo S.I for one year. All the
g ;

three appellants, i.e. Taj Mehmood, Muhammad Ashraf and Muhammad Arif were

' to
convicted under 377 P.P.C and sentenced ' them/ suffer 10 years R.I each with a fine

of Rs.10, 000/~ each, in default thereof each of the appellant to undergo S.I for six

months. On recovery of fine half of it was to be paid to the victim Arif Hussain.



%\
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Sentences of Taj Mehmood, appellant recorded under section 12 of
the said Ordinance and under section 377 P.P.C were ordered to run concurrently.
All the appellants were granted the benefit of section 382-B, Cr.P.C. .

3. The allegations as spelt out from the F.LR recorded on the application
‘ | ; are
of Imam Din, uncle of Muhammad Arif victim,/that the famer of Muhammad Arif .
was employed in Tando Walayar Haiderabad Sugar Mill. On 5.6.2000, Muhm;l.ma;.i
Arif left his house on motorcyéle for shopping. He parked his motorcycle outside a
shop and thereafter did not turn up. The complainant made inquiries from the people
in the vicinity who informed him that Muhammad Taj (appellant) along-with
Bahram and Amir Khan were seen together. The complainant went to the woodim

stall and inquired from Muhammad Ramzan who told that victim Muhammad Arif

alongwith Taj had stopped for some time at his stall, but, left for some place not -

known to him. It was informed that Arif, who worked on the wooden stall, would

provide further information. About two weeks expired but no clue of Muhanurad
Arif could be found. It was apprehended that Muhammad Arif might not have been
done away with. The investigation was carried out wherein it was found that Taj

Mehmood appellant had kidnapped Arif Hussain (Muhammad Arif), the victim with

~ the object of subjecting him to sexual intercourse. He was taken to Jhelum and

thereafter to Gadoon. During abduction of the victim Taj Mehmood, Muhammad

Ashraf alias Bukhari and Muhammad . Arif}, all the three appellants, committed



Cr.A.No.136/1 of 2002 linked with 4
Cr.A.No.179/1 of 2002 linked with
Cr.A.No.206/1 of 2002.

so‘dom& with him one after tﬁe other. Tﬁey were found fguilt}" and seﬁt up to face trial -
as noted above.

4, The learned trial judge framed charge under two. heéds, firstly under
section 12 of the said Ordinance against Taj Mehmood for kidnapping Arif Hussain
and secondly under section 377 P.P.C, against all the three 'zitp’pellants who
committed sbdorgy with the victim. The appellants pleaded not gﬁilty to the c}na{fge
~ and tlxé trial sensuéii.:

3. The pquecutioh examined eight witnesses in silpportr of the charge,
out of them evidence of PW.4 Arif Hussain aged ab(;u,t 14/15 years being victim,»is ,
the most important. According to him, Taj Mehmood, appellént approached him
while he was sitting in the shop of Allah Ditta. He was taken Ito a hotel; thereafter The
along“rith Taj as well as his two companions Amir and Bahram proceeded for
Rawglpindi m # Wagon. Taj took Arif tQ a wooden stall. The victim asked him fo
permit him to leave for his ilouse but he was not allowed. Arif and Ashraf, appellants
who were présent over there, committgd sodomy with hnm one after thg other. ﬁe
victim was _kept for threé days; thereafter Taj took him to Jhelum where he
committed sodomy w1th him. From Jhelum he was taken to Gadoon, he was again
subjected to sexual intgrcouysc by Taj Mehmood. He was with Taj in Gadoon where
Munir and Arif PWs reached there after 4/5 days of abducti-on and brought him back.

The victim was produced at police station Jhand where his statement was recorded.
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PW.5 Imam Din, the complainant, reiterated the version already taken by him in his
application before the police. TariqMehmood (PW.6) is brother of the victim Arif
Hussain. He kept on search for Arif Hussain. On finding clue that his brother Arif
Hussain (vic?im) had been taicen by Arif, Taj and Ashraf, he réa‘ched Gadoon and
brought him back éﬁd produced him before the police. PW.7 Ghazanfar Ali ASI
carried out the investigation and on finding the appellants guilty sent up them to thé
court to face their trial. Rest of the witnesses except doctor Zafar Igbal (PW2),are
all formal. The doctor examined Taj Mehmood aged about 23 years, Muhammad Arif

~ aged about 17/18 years‘ and Muhammad Ashraf aged about 23 years and found all of |
them potent and capable of committing sexual intercourse. The victim was also
examined whose age in the medical report was recorded as 16/17 years. The victim
looked depressed and had abrasion 2 x 1 c.m. on right knee joint. No mark or
abrasion was observed in pan'émal region. He complained pain where slight
tenderness was preseﬁt. A slight lacergtion on the inner side of the anus at 9’ O clock
position was noted. Three anal swabs w&e taken which were found to be sﬁined
with semen by the Chemical Examiner.

6. The appellants during their examinations under section 342 Criminal

u

: P
Procedure Code came/with a defence of denial and pleaded that the complainant and

PWs who are related interse had falsely implicated them.
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The appellants were found guilty on trial and were convicted and |
sentenced as detailed abo.veT
7 - , 'fhe appgllants have been separately charged. Taj. Mehmood,
appellant was charged under two heads, i.e. under section 12 of th¢ said Ordinance
and under section 377 P.P.C. Thé rerﬁaining two appellant§ Were not charged for
kidnapping or abduction, as _there was no allegation or evidegce against them in this
regafd.. Taj Mghmood was ultimately fo@d guilty under both‘the‘ charges, i.e. uqder
section 12 of the sdi@ Ordinance and under section 377 P..P.Cv.
8. . In thg first instance, the gharge under section 12 of tixe said Ordinance
against Taj Mehmood, .is being discuséed in order to detemjine that whether this
offence is proved frqm the evidence brought on record, or not. Befo;e referring to the
evidence it w111 be relevant to examine section 12, which is reproduced her¢under for
referenqe: -

“Kidnapping or abducting in order to subject person to unnatural lust.
Whoever kidnaps or abducts any person in order that such person may be
- subjected, or may be so disposed of as to be put in danger of being subjected,
‘to the unnatural lust of any person, or knowing it to be likely that such person
will berubJected or disposed of, shall be punished with death or rigorous

-imprisonment for a term which may extend to twenty-five years, and shall
also be liable to fine.”

" This section has two ingredients, firstly kidnapping or abduction of a person;
and secondly intention or purpose that he may be subjected to unnétur_al lust of any
~ person. On proof of these two ingredients the sentence has been prescribed. The

word “kidnapping” or “abduction” has not been defined in the Ordinance therefore



Cr.A.No.136/1 of 2002 linked with 7
Cr.ANo.179/1 of 2002 linked with
Cr.ANo0.206/1 of 2002.

we have to fall back upon the definition of kidnapping or abduction as contained in
the Pakistan Penal Code. Section 361 defines kidnapping from lawful guardianship -
_ as follows: -

“Whoever takes or entices any minor under fourteen years of age if a male, or
under sixteen years of age if a female, or any person of unsound mind, out of
the keeping of the lawful guardian of such minor or person of unsound mind,

— without the consent of such guardian, said to kidnap such minor or person
from lawful guardianship”

Similarly seption 362 defines the abduction in the following terms: -

“Abduction. Whoever by force compels, or by any deceitful means induces,

any person to go from any place, is said to abduct that person” '
9. Perusal of fhesg sectiops show that to constitute the offence of
kidpapping if victim is a male he has to be under 16vyears of age. For abdu-x;tion no
age limit has been laid down. Further, any person if he is compelled by force or by
deceitful means is induced to go from any place against his will, is said to have been
abducted. In the present case the only evidence on record is that of the victim Arlf
Hussain, PW.4. His statement comprises xx two parts; firstly relating to kidnapping
or abduction and secondly regarding commission of urinatural offence. His siatement
in respect of kidnapping .or abduction is not éupported by any other piece of evidence
or by any other circumstance. Safe administration of justice requires corroboraﬁon of
a statement except where the evidence of a witness is of unimpeachable charactc;
and inspires confidence the same can be relied upon without corroboration. In fhe

present case although the witnesses do not have any enmity or motive to falsely

implicéte the appellants yet to discharge onus of proving the charge, it is imperative
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for the prosecution to prove all its ingredients. At the moment the charge under
section 12 of the said Ordinahcé is being adjudged. For kidnabping the age of a male
‘ yictim should be lesg thanv 16 years. In the prg:sent case according to the medical
evidence the age of Arif Hussain has been noted as 16/17 years. In his own
statement, Anf Hussﬁn has given his age as 15/16 years. In viéw of this descﬁption
it Acannot be sa’fely" held that victim‘was less then 16 yegrs of age at the time-'of
alieged. ’kidnapi)ing, the_chafge of -kidn;pping is therefore not proved. Regarding
.oﬁ'ence of abduétion, the necessary ingredient of force or any deceitful means .where
under the victim was compeilgd to accompany the accused or was induced to fol.low
him is nof proved. Even if 'the whole statement of the victim is believed, it cannot be
found that any force or deceitful means was employed to compel him .to accompany
| Taj Mehmood, app;ellant. Although the nafrati_on of facts'may be suggestive of the- :
fact t.hat- the .\"ictim.was not willing to accompany Taj Mehmood yet mere impression |
| gathered from his §t!ptement, wbich remaips uncorrdborated from ény other sourccj is
not sufficient to discharge the onus. The charge of abduction ié aiso nét préyed_
agz;ljnst Taj MeMood.
10. Next comes thé second head of charge, i.e. under.section 377 P.P.C.
The victim has made.categorical statement that all the tlﬁee appellants, i.e. Taj
Mehmood, Muhammad Arif and Muhammad Ashraf committed unnatural offence

with him. This part of his (victim’s) statement can safely be relied upon because he
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has no motive or reason to falsely implicate the appellants and also in this resPect,

the medicél evidence amply supports his statement, i.e. medical report by Dr ?afar
Igbal, M.O (liW.Z) establishes tlhat victim was subjected to sodomy. Observation is
further supported by the fact that anal swabs obtained by the Medical Officer at the
time of his examination, were found to be semen’s stained. Arif Husséin, had
therefore been undoubtedly subjected to sodomy, he has expressly nominated the
three appellants as culprits. There is no reason to disbelieve his testimony in this
behalf. The prosecution has thus succeésfully proved the charge under section 377_
P.f.C against all the appellants.
10. As regards. the quantum of sentence, we have carefully examine’d ~_the

case from all angles, the prosecution version, condu<':t of the viétim aﬁd espgcially

the fact that victim is quite mature seemingly more than 16 years of ége. One

appellant, i.e. Muhammad Arif, is a young boy of 17/ 18 years as noted by the doctor, .
other two are also young men aged about 23 years each. All the three are stated to be

first offenders. Therefore we are of the opinion that allenient view be taken. We »
think that sentence of five year.s R.I each under section 377 P.P.C will meet theA ends
of justice.

11. As a result of the above discussion, the conviction and sentence of thé
appellant Taj Mehmood under section 12 of the Offence of Zina (Enforcemerit‘ [

Hudood) Ordinance 1979 is set-aside and his appeal to that extent is allowed. The
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conviction of all the three appellants, namely Taj Mehmood, Muhammad Arif ppd
| Muhammad Ashraf under section 377 Pakistan Penal Céde is upheld, in the light of
the above obgewationg, their sentgnces of 10 years R.I each is reduced to 5 years R.I,
each. Their sentence of fine of Rs.10, 000/- each is uphe!d and maiptained iR defaﬁlt
of payment of fine each of them shall suffer six months S.I. The benefit of section
382-B, Cr.P.C is extended bto all the tbree appellants. All the three appeals are

disposed of accordingly.

g

(ZAFAR PASHA CHAUDHRY )
Judge

L

( S. A. RABBANI )
Judge.

Announced at Islamabad on __\ 2.9 03

T

Approved for reporting.

-

ID/
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